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INTRODUCTION
In response to Defendant Williams College’s Revised Memorandum in Support of its Motion to
Dismiss the Complaint (Doc. 55), and pursuant to the Court’s Scheduling Order (Doc. 49), Plaintiff
John Doe1 (“John” and “Plaintiff”) submits this Revised Memorandum in Opposition to Defendant
Williams College’s (“Defendant,” “Williams,” and “College”) Motion to Dismiss. John amended his
Complaint principally to include new allegations 1) relating to the appeal from the Hearing Panel’s
determination that John was responsible for violating the College’s sexual misconduct policy and 2)
regarding fundamental unfairness in the College’s procedures as written and implemented.
On January 31, 2017, the College’s Vice President for Institutional Diversity and Equity, Leticia
Haynes, granted John an appeal on the grounds that the Hearing Panel “applied a policy not in effect at
the time of the alleged misconduct.” (Doc. 53-16.) The College’s policy states that “[a]ppeals will be
granted only in cases where the procedural problems or new evidence are considered substantive
enough to have had significantly affected the outcome of the initial hearing.” The new sexual
misconduct policy differed tremendously from the version in effect at the time of the conduct for which
John was found responsible. Compl. ¶¶ 181c-o. The differences between the two policies, the former
being a “no means no policy” and the later an “only yes means yes policy,” rendered them worlds apart.
(Doc. 53-18.) Haynes’ granting of the appeal on the basis that the “two policies are different, including
with respect to the requirement for affirmative consent” (Doc. 53-16) itself indicates that the variance
was substantive enough to have had significantly affected the outcome of the initial hearing. (Doc. 53-9
at 15 [§ III(B).]
However, on February 13, 2017, informed John that the Hearing Panel had not changed its
finding from the original decision. (Doc. 53-17.) The decision letter contained no critical analysis of the
facts under the conflicting policies and included no evidence that the Hearing Panel actually

1

Plaintiff refers to himself as “John Doe” and to his accuser as “Susan Smith” throughout the pleadings.
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“reconsidered the evidence again.” Instead, the Hearing Panel simply rephrased its decision from the last
time. Compl. ¶¶ 181c. The Hearing Panel also did not examine the differences in the varying policies
with even a modicum of care, failing to do any real comparisons. Compl. ¶¶ 181d.
John sufficiently alleges a plausible breach of contract and violation of Title IX claims. He
alleges specific facts showing that the College violated its contractual obligations and John’s right to
College conduct in good faith and fair dealing, and with fundamental fairness. He identifies specific
provisions in College policies governing its obligations to students and alleges specific facts showing
that the College breached those provisions in John’s case, causing him to suffer grievous harm. The
facts also sufficiently state a claim under Massachusetts Equal Rights Act and for negligence.
ARGUMENT
A court’s goal in reviewing a Rule 12(b)(6) motion is to determine whether the factual
allegations in the plaintiff’s complaint set forth “a plausible claim upon which relief may be
granted.’” Foley v. Wells Fargo Bank, N.A., 772 F.3d 63, 71 (1st Cir. 2014), quoting Woods v.
Wells Fargo Bank, N.A., 733 F.3d 349, 353 (1st Cir. 2013). “The court must take all of the pleaded
factual allegations in the complaint as true” and make “reasonable inferences, drawn from the alleged
facts, in the pleader’s favor.” Id. at 71, 75. Plaintiff is not required to submit evidence to defeat a Rule
12(b)(6) motion, but need only sufficiently allege in its complaint a plausible claim. Id. at 72. The
complaint need not allege facts sufficient to show a probability that the College acted unlawfully.
“Plausible, of course, means something more than merely possible, and gauging a pleaded situation’s
plausibility is a context-specific job that compels [the Court] to draw on judicial experience and
common sense.” Brown v. Bank of Am., 67 F. Supp. 3d 508, 513 (D. Mass. 2014), quoting Schatz v.
Republican State Leadership Comm., 669 F.3d 50, 55 (1st Cir. 2012). “Factual allegations must be
enough to raise a right to relief above the speculative level . . . on the assumption that all allegations in
the complaint are true (even if doubtful in fact).’” Bloomer v. Becker College, 2010 U.S. Dist. LEXIS
82997, at *9 (D. Mass. Aug. 13, 2010), quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007).
2

I.

THE COMPLAINT SHOULD NOT BE DISMISSED FOR FAILURE TO COMPLY
WITH RULE 8.
In support of its argument, Defendant cites Belanger v. BNY Mellon Asset Mgmt., LLC, 307

F.R.D. 55 (D. Mass 2015). The dismissed complaint in that case consisted of 462 pages. The Second
Amended Complaint of 92 pages does not compare at all to a 462 page complaint.
The First Amended Complaint consisted of 72 pages. Twenty pages of additional factual history
were necessarily added to the Second Amended Complaint to address the new developments. For
consistency and easy cross referencing of paragraph numbers in the Memoranda to the Motions to those
paragraphs in the Complaints, the original versions were left unchanged. Other Title IX and breach of
contract cases involving one disciplinary proceeding and students without any significant relationship
history span an average of 55 pages. Doe v. Wesleyan Univ, 3:14-cv-01735-SRU Doc. 1, for example,
consists of 60 pages. In that case, the accuser and accused had no relationship history.
This case spans a timeframe of greater than three years and includes two proceedings and two
appeals. The Second Amended Complaint makes allegations as simple, concise, and direct as possible
under the circumstances and is not, as Defendant claims, “replete with rambling incoherent allegations,
inappropriate legal argument, and swaths of irrelevant background material and exhibits.” (Doc. 55 at
10.) In fact, it was John who filed the investigative report in a heavily redacted format in an effort to
streamline the exhibits (Exhibit P-11 to Complaint), but Defendant resubmitted the document in an
unredacted form. (Doc. 33-1.) The Second Amended Complaint is as short and plain a statement of the
claims and relevant factual background as can be to show the pleader is entitled to relief; therefore, the
Complaint should not be dismissed.
II.

COUNT I STATES A CLAIM UNDER TITLE IX.
In Count I, Plaintiff asserts a number of allegations that Defendant Williams College violated

Title IX of the Education Amendments of 1972 (20 U.S.C. §§ 1681-1688 [commonly known as “Title
IX”]) Compl. ¶¶ 199-223. Title IX provides that “[n]o person in the United States shall, on the basis of
3

sex, be excluded from participation in, be denied the benefits of, or be subjected to discrimination under
any education program or activity receiving Federal financial assistance.” 20 U.S.C. § 1681(a). Pursuant
to Title IX, the Department of Education promulgated 34 C.F.R. 106.312, Discrimination on the Basis of
Sex in Education Programs or Activities Prohibited, which states,
(a) General. Except as provided elsewhere in this part, no person shall, on the basis of sex, be
excluded from participation in, be denied the benefits of, or be subjected to discrimination under
any academic, extracurricular, research, occupational training, or other education program or
activity operated by a recipient which receives Federal financial assistance…
(b) Specific prohibitions. Except as provided in this subpart, in providing any aid, benefit, or
service to a student, a recipient shall not, on the basis of sex:
(1) Treat one person differently from another in determining whether such person
satisfies any requirement or condition for the provision of such aid, benefit, or service; (2)
Provide different aid, benefits, or services or provide aid, benefits, or services in a
different manner; (3) Deny any person any such aid, benefit, or service; (4) Subject any
person to separate or different rules of behavior, sanctions, or other treatment;… (7)
Otherwise limit any person in the enjoyment of any right, privilege, advantage, or
opportunity. 34 C.F.R. 106.31
In 2001, the Office for Civil Rights (“OCR”) of the Department of Education, published a set of
compliance standards for Title IX educational institutions to apply in sexual harassment matters (“OCR
Standards”) which require schools not only to “ensure the Title IX rights of the complainant,” but also
to “accord due process to both parties involved.” The OCR Standards require schools to adopt “prompt
and equitable” procedures that “accord due process to both parties involved.” (Doc. 1-3.) They require
schools to ensure that all employees involved in the conduct of the procedures have adequate training as
to what conduct constitutes sexual harassment, which includes “alleged sexual assaults.” (Id. at 20.)
On April 11, 2011, OCR issued guidance to all educational institutions receiving federal funds
(commonly known as the Dear Colleague Letter) stating that under Title IX, “A school’s investigation
and hearing processes cannot be equitable unless they are impartial.” (Doc. 1-4 at 12.) The Dear
Colleague Letter emphasizes that the procedures must be fair and prompt. (Id. at 9.) It instructs schools

2

The United States Department of Education promulgated 34 C.F.R. 106.31 under the authority of Secs. 901, 902,
Education Amendments of 1972, 86 Stat. 373, 374; 20 U.S.C. 1681, 1682 [45 FR 30955, May 9, 1980, as amended at
47 FR 32527, July 28, 1982; 65 FR 68056, Nov. 13, 2000]

4

to judge allegations of sexual harassment by a “preponderance of the evidence” standard instead of a
higher standard, such as “clear and convincing evidence.” (Id. at 11.)
A. There is A Private Right of Action for Violation of Title IX and its Administrative
Requirements and the College Violated Them.
It is correct that individuals do not have a private right of action against the federal government
under Title IX as Congress did not intend for private suits to be brought against federal funding
agencies3; there is a private right of action for violation of Title IX and its regulations against recipients
of federal financial assistance. Cannon v. University of Chicago, 441 U.S. 677 (1979). The most
common form of relief sought and obtained through a private right of action is an injunction ordering a
recipient to do something. Id. The Supreme Court also has held that individuals may obtain monetary
damages for claims of intentional discrimination under Title IX. Franklin v. Gwinnett County Public
Schools, 503 U.S. 60 (1991). Defendant’s assertion that there is no private right of action for violations
of administrative requirements under Title IX does not withstand scrutiny.
Gebser v. Lago Vista Indep. Sch. Dist., cited by Defendant, held that damages may not be
recovered for teacher-student sexual harassment in an implied private action under Title IX unless a
school district official who at a minimum has authority to institute corrective measures on the district's
behalf has actual notice of, and is deliberately indifferent to, the misconduct. Gebser v. Lago Vista
Indep. Sch. Dist., 524 U.S. 274, 291-92, (1998). In the instant case, Plaintiff reported assault and
harassment by employee Susan Smith to Dean Bolton and College Counsel on March 13 and 14, 2016.
Bolton and College Counsel, individually or collectively, had authority to institute corrective measures
on the College's behalf. They had actual notice of and were deliberately indifferent to the assault and

3

Women's Equity Action League v. Cavazos (WEAL II), 906 F.2d 742 (D.C. Cir. 1990), 748-752. The WEAL II decision
brought to a close sub nom the twenty year history of litigation that began in 1970 under Adams v. Richardson, 356
F.Supp. 92 (D.D.C. 1973), a suit that challenged the Department of Health, Education, and Welfare's dereliction in
enforcing Title VI.
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harassment of Plaintiff by employee Smith. By this act of deliberate indifference and other
discriminatory actions, as further discussed below, the College violated Title IX and 34 C.F.R. 106.31.
B. The Complaint Alleges Evidence of Gender Bias.
It is well established that a school’s failure to prevent or remedy sexual harassment of a student,
including sexual assault, may violate Title IX. Davis v. Monroe Cnty. Bd. of Educ., 526 U.S. 629, 648
(1999). Plaintiff asserts that the College violated Title IX because the proceedings were influenced by
anti-male bias. The First Circuit recognizes that because discrimination tends more and more to operate
in subtle ways, direct evidence is relatively rare. Fernandes v. Costa Bros. Masonry, 199 F.3d 572, 580
(1st Cir. 1999).
The complaint need not allege facts sufficient to show probability that the College
discriminated against John. John needs only to allege facts that, if true, would show more than a
possibility that the College selectively enforced its policies against sexual misconduct, disparately
treating a male accused of such misconduct, and acted deliberately indifferent to Plaintiff’s claim of
assault of him by Smith. Plaintiff sufficiently alleges he was disparately treated and provides sufficient
plausible doubt that the College’s procedures as written and implemented were proper and thus could
have resulted in an “erroneous outcome” in his case. Compl. ¶¶ 21, 77, 205, 214.
1. Selective enforcement and disparate treatment
Because the College’s written policies prohibiting sexual misconduct and providing a grievance
process for addressing claims of misconduct make no distinction based upon the gender of the
complainant or that of the respondent does not mean that those College officials involved in the
investigation and adjudication of misconduct make no such distinction.
A Title IX “selective enforcement” claim is based on the premise that “regardless of the
student's guilt or innocence, the severity of the penalty and/or the decision to initiate the proceeding was
affected by the student's gender.” Yusuf v. Vassar Coll., 35 F.3d 709 (2d Cir. 1994). Thus, in order to
establish a claim of discrimination under Title IX, Plaintiff “must ultimately show that the defendant
6

discriminated against him . . . because of sex; that the discrimination was intentional; and that the
discrimination was a ‘substantial’ or ‘motivating factor’ for the defendant's actions.” Prasad v. Cornell
Univ., 5:15-cv-322 Document 32, February 24, 2016. (Doc. 3-2 at 28.)
Claims asserting that, regardless of the student's guilt or innocence, the severity of the penalty
and/or the decision to initiate the proceeding was affected by the student's gender are known as
“selective enforcement” claims. Id. A selective enforcement claim must include a plausible allegation
that disparate treatment, also termed “differential treatment,” to survive a motion to dismiss. Disparate
treatment cases by males may include claims that female students who were accused of sexual
misconduct were treated more favorably than male students under similar circumstances or that a female
student similarly situated to a male student received more lenient treatment. Id. at 38. Courts have held
that it is sufficient for such an allegation to be based on the totality of the circumstances. Id at 35. See
also Doe v. Washington and Lee Univ., 2015 WL 4647996, at *10.
Plaintiff plausibly alleges that “female students and employees rarely (if ever) face charges of
sexual misconduct.” Compl. ¶ 221. The allegation is plausible as Plaintiff’s own case serves as an
example. Based on totality of circumstances, John was treated more harshly, that is with deliberate
indifference (as discussed below), compared to Smith, who was treated more favorably.
Plaintiff’s claim that the men accused of such misconduct “invariably” lose at Williams actually
does say something about gender and a bias against men in light of the particular circumstances of
Plaintiff’s case. The case serves as the example for, and exemplifies, the bias Defendant has, as alleged.
Williams favorably treated Smith compared to Plaintiff. Smith and Plaintiff certainly stand in
comparison, as comparators, to each other. The two need not be in the exact same circumstances to be
considered similarly situated. In fact, the very concept of the “similar situation” doctrine is based on a
lack of exactness or sameness but similarity instead. Otherwise, the term would be “equally situated” or
“in the exact same situation.”

7

The First Circuit utilizes a “prudent person” standard to determine whether one is similarly
situated to another. The test is whether a prudent person, looking objectively at the incidents, would think
them roughly equivalent and the protagonists similarly situated. Rathbun v. Autozone, Inc., 361 F.3d 62,
76 (1st Cir. 2004); Conward v. Cambridge Sch. Comm., 171 F.3d 12, 20 (1st Cir. 1999); Dartmouth
Review v. Dartmouth Coll., 889 F.2d 13, 19 (1st Cir. 1989). Claims of “disparate treatment based on
comparable evidence must rest on proof that the proposed analogue is similarly situated in material
respects.” Perkins v. Brigham & Women's Hosp., 78 F.3d 747, 751 (1st Cir. 1996).
Looking objectively at the circumstances in their totality, a prudent person would reasonably
think John and Smith were similarly situated in material respects. The allegations John and Smith made
against each other were entirely similar at the time in question. John reported Smith for assaulting and
harassing him in the context of their relationship break up. Compl. ¶ 69. Smith later counter-complained
that John had “displayed abusive behavior” during their relationship. Id. ¶ 94. [Smith did not falsely
accuse John of engaging in non-consensual sex until the last couple minutes of her first interview after
making fourteen specious allegations of relationship abuse. Id. ¶ 174b. (Doc. 33-1 at 9.)] The College’s
sexual misconduct policies apply equally to students and staff alike. The fact that Smith was an
employee of the College when she slapped John actually should have caused the College to be less
favorable to Smith, given the power differential. However, as demonstrated in the Complaint, the
College acted in the reverse.
In addition to the deliberate indifference discussed as follows, other differential treatment may
be observed in Defendant’s disparate treatment of Smith compared to John in the following:
a. Bolton favorably treated Smith by unlawfully revealing confidential information to her about
John throughout the process. Bolton was prohibited by FERPA from revealing this
information as Smith was not a school official with a “legitimate educational interest” in the
information. Contrary to Defendants’ claims, only complainants in sexual misconduct
proceedings have a right to such information as provided in the College procedures and as
required by Title IX. Defendants misrepresent the facts by attempting to dishonestly cloak
Bolton’s actions as permissible under the Honor Hearing Procedures; but said procedures, in
fact, do not entitle accusers to know the outcome and the proceedings are expressly
confidential. Compl. ¶¶ 48-49, 57-58, 66. (Doc. 55 at 19-21, 26.)
8

b. Sometime prior to April 7, 2016 Bolton informed employee Smith that John’s appeal hearing
was granted. It was on this basis and upon Bolton’s recommendation that employee Smith
requested the College issue a no-contact order. Compl. ¶¶ 74-75.
c. John received no equivalent advice when it was employee Smith who had always been the
assaultive party in the relationship. Id. ¶ 76.
d. Also on April 7, 2016, in an in-person meeting between Bolton and John, Bolton informed
John that the College was putting a mutual no-contact order in place between employee
Smith and John at Smith’s request. John had not contacted Smith in any way since March 4,
2016, nor was he ever the harassing or assaultive party in the relationship with Smith. The
no-contact order was Smith’s response to John’s attorney’s cease and desist letter. Id. ¶ 74.
John received no equivalent advice approximately one month earlier when he had reported
Smith’s assault, abuse, and harassment of him.
e. As a consequence of the no-contact order, Bolton requested that John not participate in a
College dance team performance scheduled for that upcoming weekend so as to
accommodate Smith’s attendance at the event. Despite the fact that Smith was the sole
aggressor, it was John who faced [even further] punishment and again was denied
educational opportunity based on his gender. Id. ¶ 78.
f. On information and belief, at a time between April 27, 2016 and May 4, 2016, employee
Smith decided that she would be finally able to accomplish an expulsion of John, with the
encouragement of Bolton, by lodging a counter-complaint against John. Personally named, in
addition to Smith and the College as a whole, in John’s attorney’s April 13, 2016 letter as
discriminating against John, Bolton was motivated by malice and anti-male bias. Id. ¶ 93.
g. It is important to note that Smith was highly aware of the academic disciplinary case’s
outcome and knew fully well that there could be no better way to take revenge on John and
achieve her goal of having him expelled than by accusing him of abuse as loosely and
vaguely as it is defined in the College’s Code of Conduct. Smith had engaged in numerous
conversations with Bolton about John over the past year, but only just then lodged such a
complaint. That she did so within moments of learning that the College was finally going to
investigate her not only does not pass the smell test, but it reeks of retaliation. Id. ¶ 99.
h. On May 10, 2016, less than one month from graduation and just at the beginning of John’s
final final exams, Camacho met with John to explain to him that in response to John’s Title
IX complaint against her, a complaint that could result in termination of her employment,
employee Smith had filed a counter-complaint against him claiming that he had “displayed
abusive behavior towards her during the past two years.” When John asked how this act
cannot be seen as an act of retaliation, Camacho could not provide an answer. (Doc 1-10.)
i.

If Defendant had commenced the investigation of employee Smith when John first reported
the assault and harassment, March 14, 2016, and not allowed employee Smith to countercomplain, John would not have been subjected to this unfair investigation and adjudication.
He would have earned his degree at graduation on June 5, 2016. (Doc 1-11.)

9

j.

Additional obfuscation and frustration of John’s interests and rights may be observed in the
manner in which Defendant handled his request to inspect his educational records, i.e. the
records of the interviews in the investigation of Smith’s counter-complaint, pursuant to and
to which he was entitled under FERPA. Compl. ¶¶ 127-128. Exhibit C.

k. Defendant’s obvious tactics to deny John his rights, e.g. requiring him to follow formalities
not called for in the College’s policies and procedures, and to cause him harm, e.g. not
immediately taking action against employee Smith and thus allowing her to perpetuate her
abusive treatment towards and defamatory injuries against him, glare in contrast to
Defendant’s treatment of Smith. (For a complete history of Smith’s abuse of John through
the College processes, see Exhibit AA and Exhibit B attached.)
l.

Another example of such contrast may be observed in an exhibit to the investigative report.
In that exhibit, Bolton responded to an email from Smith in October 2014 describing trivial
difficulty she was having in her relationship with John. Bolton categorized what Smith had
written as “scary and upsetting” and said that “People who love you shouldn’t treat you in
ways like that.” Bolton and Dean Reyes’ overreacted to Smith, allowing her to take a week
off from school. Compl. ¶ 134. (Exhibit A in Doc. 33-2.)

m. Bolton’s reaction to Smith’s email demonstrates Defendant’s disparate treatment towards
females, Smith in particular, compared to males, John in particular. Compl. ¶ 133. It is very
plausible that a similar email from John, or another male student, would not have received
such a sympathetic and protective response as evidenced by the unsympathetic and
unprotective lack of response John received when he reported abuse, assault, and harassment
at the hands of female employee Smith.
n. Defendant attempts to shrug off the different treatment as “no comparison” by downplaying
and referencing only the March 13, 2016 cease and desist letter as a “letter from an attorney
to a student, which neither references any request for action by the Dean, whereas the other
is an email from a student to the Dean disclosing a troubled relationship and requesting the
Dean’s help.” (Doc. 32 at 12.) Obviously, reporting employee’s abuse and harassment of
John by blind-copying the letter to Bolton was a disclosure of a troubled relationship
[Bolton had actual notice of their troubled relationship based on the email to her from
employee Smith on December 6, 2015] and in an effort to obtain help. So was the in-person
meeting between Plaintiff, Plaintiff’s attorney, Bolton, and College Counsel the following
day. Compl. ¶ 40. (Doc. 1-6.) Compl. ¶ 69.
o. Further bias against John and differential treatment included: the investigative report was
biased against John as incorrect policies were applied, critical policies were not included as
was John’s Title IX complaint letter, statements from a partial Dean were included, and the
term “testify” was used to describe Smith’s statements. Id. ¶ 133.
Further evidence of College bias against males may be evidenced from Doe v. Williams College.
Case No. 1:13-cv-11740-FDS, Doc. 13. The Complaint alleges that during the previous Williams case, there
was substantial criticism of the College, both in the student body and in the public media, accusing the
College of not taking seriously complaints of female students alleging sexual assault by male students. It
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alleges that the College's administration was cognizant of, and sensitive to, these criticisms, publishing a
youtube video about the subject in which Bolton refers to male victims as an “after-thought.” It alleges
further that Bolton had suffered personal criticism for her role in prior case. Against this factual background,
it is entirely plausible that the College's decision-makers were motivated to favor the accusing female over
the accused male, so as to protect themselves and the College from accusations that they had failed to protect
female students from sexual assault. Compl. ¶¶ 184(g), 264d.
In the July 9, 2014 youtube video titled “Sexual Assault Prevention and Response: Work at Williams
and Beyond,” https://www.youtube.com/watch?v=iS oBIZIf34, Bolton mentions statistics regarding male
student victims of sexual assault as an afterthought. She also refers to female victims with the pronoun, “we,”
indicating that she identifies with the victims of alleged sex assault. Compl. ¶ 93a. The College’s bias against
males is further evidenced in its training materials, provided subsequent to the Second Amended Complaint’s
filing, which present gender-biased data without any evidentiary support, e.g. “Women are more likely to
experience stalking. Most people who stalk are male.” (Doc. 54-1.)
These actions, inactions, errors, and omissions of Defendant in their totality demonstrate bias
against John, who serves as the sample male student for selective enforcement and different treatment
claims. The allegations of selective enforcement and differential treatment survive because they give rise
to a plausible inference that regardless of Plaintiff’s guilt or innocence, the decision not to promptly
initiate proceedings against Smith was affected by her gender compared to Plaintiff’s and to investigate
Smith’s counter-complaint against Plaintiff was affected by his gender. Further discussion follows.
2. Deliberate indifference
Defendant accurately states the legal standards for a Title IX claim for “deliberate indifference”
which arises in the context of alleged sexual harassment. Doe v. Brown Univ., 166 F. Supp. 3d 177, 191
(D.R.I. 2016) (citing Marshall v. Ohio Univ., No. 15-cv-775, 2015 WL 1179955, at *8 (S.D. Ohio Mar.
13, 2015)). “To establish a Title IX ‘deliberate indifference’ claim, a plaintiff must demonstrate that [a
school] official with authority to address the alleged discrimination and take corrective measures had
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actual knowledge of the misconduct and failed to adequately respond to that misconduct.” Doe v.
Boston Coll, 2016 WL 5799297, at *26. “The university’s deliberate indifference must also cause the
student to face sexual harassment or become vulnerable to such harassment.” Id. The alleged victim also
“has a burden to show that [the school] officials’ response or inaction was clearly unreasonable given
the known circumstances.” Id.
The Complaint most certainly states a claim of deliberate indifference to alleged sexual
harassment of Plaintiff. On March 14, 2016, John and his attorney met with Bolton and College
Counsel. John, through his attorney, expressed deep concern that Williams was protecting an employee
who had assaulted and harassed him, a student, when he spurned her advances. Compl. ¶ 69. Further,
John put the College on notice of employee Smith’s abuse of and abuse of power against one of its
students who had spurned her advances. Id. These school officials with authority to address the alleged
discrimination and take corrective measures had actual knowledge of the misconduct at this time. Lack
of immediate action was clearly unreasonable given the known circumstances: Smith was a college
employee who had physically assaulted a student. The College’s duty to investigate such reports begins
at the moment they are made regardless of whether the complainant requests action or not.
Williams does not title its sexual misconduct process in its Code of Conduct as a “Title IX”
process. Compl. ¶ 91. The College’s Code of Conduct relating to Sexual Misconduct serves as the
College’s Title IX policies and procedures prohibiting sexual harassment, a term that encompasses all
areas of what the College calls “sexual misconduct.” The cease and desist letter from Plaintiff’s attorney
to Smith, blind-copied to Bolton on March 13, 2016, the day prior to the meeting with Bolton and
College Counsel, and the specific terminology employed at the meeting did not have to include the term
“sexual harassment” or “Title IX” to be considered sexual harassment under Title IX or the College’s
Code of Conduct policies against sexual misconduct which includes provisions against dating violence,
relationship abuse, and stalking. At Williams, there is no distinction between “sexual harassment” and
harassment in the context of a dating relationship, so Defendant’s claim that that the “March 13, 2016
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letter accused Smith of ‘harassing’ Doe, the letter did not say or suggest that Smith’s alleged conduct
involved sexual harassment” serves no legitimate purpose. (Doc. 32 at 5.)
Bolton’s decision to not promptly initiate a disciplinary proceeding against Smith when Smith’s
conduct was reported to Bolton and College Counsel is plausibly inferred to be affected by John’s
gender. On April 21, 2016, Bolton sent John an email confirming that she had not investigated or even
considered the notice of Smith’s assault of John given to her on March 13 and 14, 2016 as worthy of an
investigation under Title IX. Compl. ¶¶ 82-83. Between then and April 13, 2016, the only institutional
response was to discriminate against John in the no-contact order implementation (differentially treating
Smith and John regarding a dance competition), i.e. the incidents were not investigated as required. Id. ¶
80. College officials with authority to address the discrimination and take corrective measures and with
actual knowledge of the misconduct failed to adequately respond to that misconduct.
The College’s deliberate indifference also allowed the student to face sexual harassment or
become vulnerable to such harassment in the form of perpetuating a cycle of abuse of John by Smith
through the College officials. This cycle of abuse is described below and in Exhibits AA and B attached.
On April 27, 2016, Bolton, who had recused herself from the appeal hearing process, wrote an
email to employee Smith that not only informed Smith that Plaintiff had again been cleared of the
plagiarism violation but consoled Smith about the outcome of the hearing. Furthermore, Bolton wrote,
“For now, the most important things are to continue to get support, and to ensure that you are safe” as if
it wasn’t employee Smith who had assaulted and harassed John. Compl. ¶ 88.
Further confirmation of deliberate indifference was indicated by Toya Camacho’s, College’s
Title IX Coordinator, question to John on May 3, 2016, nearly two months later, if he wished to
“formally file” a complaint. Camacho met with John to discuss the Title IX complaint that had already
been sent to her on his behalf by his attorney April 13, 2016 with notice already having been given the
one month earlier. Id. ¶¶ 80, 92. According to the OCR, when a responsible employee knows or
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reasonably should know of possible sexual [or dating] violence, OCR deems a school to have notice of
the sexual [or dating] violence. (Doc. 1-16 at 15.)
Camacho’s first question was whether John wanted to file the Title IX complaint officially as if
schools do not have the obligation to take immediate and appropriate steps to investigate or otherwise
determine what occurred when a responsible employee knows or reasonably should know of possible
sexual [or dating] violence. Compl. ¶ 92. The school has this obligation regardless of whether the
student, student’s parent, or a third party makes the complaint. (Doc. 1-16 at 15.) Simply put, Defendant
would not have investigated Smith if Plaintiff’s attorney had not sent Camacho a complaint; and, even
then, according to her response in her meeting with Plaintiff, Defendant would not have investigated
Smith if Plaintiff had not told Camacho that it [wasn't] that he wanted to file it just [then], but he had
reported the complaint about a month [prior] and that the college disregarded the compliant until
recently. Compl. ¶ 92. Such obfuscation of the process, e.g. asking John if he “wanted to file the Title
IX complaint officially” when the assault and harassment had already been reported March 13 and 14
and April 13, 2016 in a letter that expressly stated that it served “as a Title IX complaint” further
indicates deliberate indifference towards John’s complaint. Id.
By the encouragement and apparent emboldening of Smith by Bolton; from the way Bolton had
treated Smith in 2014, to how Bolton kept Smith informed throughout the plagiarism case’s process, to
Bolton’s of Smith encouragement to take out a no-contact order, to the prompting of Bolton to Smith to
counter-complain against John after his complaint against Smith was finally going to be investigated;
the indifferent treatment of John by Defendant made John more vulnerable to more sexual/dating
harassment by Smith (again, the context is a dating relationship that deteriorated in fall 2015 into March
2016) had Defendant not taken prompt action when it should have when it was informed employee
Smith assaulted John. Exhibit AA and Exhibit B.
Also, Title IX requires that in cases involving potential criminal conduct, school personnel must
determine, consistent with state and local law, whether appropriate law enforcement or other authorities
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should be notified. Compl. ¶ 70. (Doc 1-4.) No report to authorities was made and no action was taken
by Human Resources. Bolton did not even consider reporting the assault to police. Compl. ¶ 71.
John sufficiently demonstrates, by the totality of the circumstances, that “a female [Smith] was
in circumstances sufficiently similar to [his] and was treated more favorably by the University.” See
Yusuf, supra, at 715. The allegations of deliberate indifference survive because they give rise to a
plausible inference that Plaintiff has demonstrated that College officials with authority to address the
alleged discrimination and take corrective measures had actual knowledge of the misconduct and failed
to adequately respond to that misconduct; that the College’s deliberate indifference caused Plaintiff to
face sexual harassment or become vulnerable to further harassment; and the College’s response or
inaction was clearly unreasonable given the known circumstances.
3. Erroneous outcome
Plaintiff’s “erroneous outcome” claim is based on the plausibly alleged allegations that bias was
a “motivating factor” in the Hearing Panel’s determination that he violated the College’s sexual
misconduct policy. Plaintiff recognizes that mere allegations of a flawed proceeding that has led to an
adverse and erroneous outcome combined with a conclusory allegation of gender discrimination is not
sufficient to survive a motion to dismiss. Yusuf, supra, at 715. In Yusuf, Yusuf’s Title IX claim stood
because “the allegation that males invariably lose when charged with sexual harassment at Vassar
provides a verifiable causal connection” between flawed proceedings and allegations of gender bias.
To proceed on a Title IX/erroneous outcome claim, the plaintiff must plead: (1) "facts sufficient
to cast some doubt on the accuracy of the result of the disciplinary proceeding"; and (2) "particular
circumstances suggesting that gender bias was a motivating factor behind the erroneous finding."
Cornell, supra, (Doc 3-2 at 28-29.) Cornell pointed out that the "men are invariably found guilty"
allegation has been rejected by some courts as a "conclusory" allegation that lacks the requisite
specificity to satisfy the pleading standard. However, the court rejected that argument, saying that
reading it together with other allegations of bias turns it into an allegation that is sufficiently specific:
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Further, unlike in Doe v. Columbia where a similar “invariable treatment” allegation was rejected
as “wholly conclusory,” see Doe v. Columbia, 101 F. Supp. 3d at 369, Plaintiff alleges that antimale bias was exhibited by the differential treatment he and Doe received during the
administrative process, by the on[e]-sided manner that the investigation was conducted, and by
the outcome determinative style that the Investigative Report was drafted. Id. at 34.
Just as in Cornell, as discussed below, John alleges a host of facts demonstrating particular
evidentiary weaknesses in the case against him (not just weaknesses but a lack of any evidence at all)
and other procedural lapses that lead to an erroneous outcome. Here, John’s "men are invariably found
guilty" allegation read together with the other allegations of bias, above and below, turns it into an
allegation that is sufficiently specific.
Plaintiff further replies upon the decision in Brown in which Justice Smith wrote,
[T]here are allegations that the actions of the defendant were unjust; whether those actions
were driven by a desire to crack down on students accused of sexual assault of any gender, or
on men specifically, simply may not be a question that can be resolved at the motion to dismiss
stage. In sum, the Court is not convinced as Brown would have it that the type of allegation
found to be sufficient in Yusuf – that male students accused of sexual assault are ‘invariably
found guilty, regardless of the evidence, or lack thereof’…is now insufficient under Iqbal and
Twombly absent some smoking gun evidence set forth in the complaint. As the court in Yusuf
noted, ‘[s]imilar allegations, if based on race in employment decisions, would more than
suffice in a Title VII case.’ Requiring that a male student conclusively demonstrate, at the
pleading stage, with statistical evidence and/or data analysis that female students accused of
sexual assault were treated differently, is both practically impossible and inconsistent with the
standard used in other discrimination contexts.” Brown, supra, at 201.
In Brown, the plaintiff alleged that the process by which he we found responsible and sanctioned
was plagued by procedural errors, including giving improper weight to the victim's statement. At the
motion to dismiss stage, the plaintiff need only allege a basis for doubt, not prove that the result of the
proceeding was inaccurate, and the court had little trouble concluding the plaintiff's allegation was
sufficient. Id. at 191. John likewise alleges that the process by which he we found responsible and
sanctioned was plagued by procedural errors, including giving improper weight to the victim's
statement, as discussed further below and in Exhibits AA and B.
Furthermore, the fact that Plaintiff’s allegations are pled “upon information and belief,” calling
them “conclusory,” does not make them improper under Twombly and Iqbal. Brown, supra, at 204.
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“This manner of pleading ‘is a permissible way to indicate a factual connection that a plaintiff
reasonably believes is true but for which the plaintiff may need discovery to gather and confirm its
evidentiary basis.’ Salisbury, 2015 U.S. Dist. LEXIS 110772, at *40; see also Arista Records LLC v.
Doe 3, 604 F.3d 110, 120 (2d Cir. 2010) (‘The Twombly plausibility standard . . . does not prevent a
plaintiff from ‘pleading facts alleged upon “information and belief”’ where the facts are peculiarly within
the possession and control of the defendant . . . or where the belief is based on factual information that
makes the inference of culpability plausible . . .’).” Brown, supra, at 204.
As in Brown, which stated the allegation that “Brown’s handing [sic] of John Doe’s case fits
within a pattern of showing gender bias towards female students in cases of sexual misconduct,” Brown,
supra, at 202, John alleges that, upon information and belief, the fundamental unfairness that imbued
John’s disciplinary process is part of a pattern of decision-making that discriminates against male
students accused of sexual misconduct and demonstrates the influence of entrenched gender
discrimination. Compl. ¶ 210. The question is whether this fact, taken as true, is enough to state a
plausible claim. “Reading these factual allegations in conjunction with the Complaint as ‘as a whole,’
which alleges numerous and significant procedural flaws in Plaintiff’s disciplinary proceeding, the
Court [in Brown] finds that Plaintiff has ‘create[d] a reasonable expectation that discovery may yield
evidence of the [defendant’s] allegedly tortious conduct.” Brown, supra, at 203, citing Garcia-Catalan
v. United States, 734 3d 100, 103 (1st Cir. 2013).
Accordingly, this Court, reading the factual allegations above and below in conjunction with the
Complaint as “as a whole,” which alleges numerous and significant procedural flaws in Plaintiff’s
disciplinary proceeding, should find that Plaintiff has created a reasonable expectation that discovery
may yield evidence of the Defendant’s alleged unlawful conduct.
As for Defendant’s conclusory assertion that Plaintiff’s allegations of anti-male bias are patently
implausible where two of the three Panel members are male, it is certainly plausible that males may be
biased against males who are accused of sexual misconduct and automatically believe the female
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accuser carte blanche. (Doc. 32 at 16.) The additional conclusory assertion that Defendant makes, that
the Hearing Panel refrained from finding John responsible for additional conduct violations, also does
not render anti-male bias patently implausible. Besides, none of those other conduct violations involved
sexual assault of any kind. (Doc. 33-1.) Lastly, the correct policy was not truly applied on appeal and,
consequently, the Hearing Panel’s gross errors remained uncorrected. Compl. ¶¶ 181b-181cc.
Plaintiff's Complaint pleads sufficient specific facts giving at least the necessary minimal
support to a plausible inference of sex discrimination to survive a Rule 12(b)(6) motion to dismiss. The
Complaint alleges that the Hearing Panel (which erroneously imposed discipline on John); the Deans
(who failed to promptly address the female employee’s assault of John, allowing her retaliatory countercomplaint and treating her more favorably than John, and who implemented a sham of an appeal); and
the Title IX Coordinator (who attempted to frustrate John’s Title IX complaint against the employee),
were all motivated by pro-female, anti-male bias.
III.

COUNT II STATES A CLAIM FOR BREACH OF CONTRACT.
In Matter of Doe v. Cornell Univ., Justice Eugene D. Faughnan determined that the male student

suffered actual harm in a case in which male and female students both made complaints against each
other but Cornell treated them differently. The court stated that Cornell “ignores the reality that it has
placed Petitioner in a procedurally more vulnerable position [relative to the female accuser].” The court
concluded that Cornell’s implementation of its policy was arbitrary and capricious and without a rational
basis. Cornell, like Williams, argued that it was entitled to great deference in the interpretation of its own
rules. “However, such interpretations cannot be made out of whole cloth” wrote Justice Faughnan.
Matter of Doe v. Cornell Univ., EF2016-0192 January 20, 2017 Supreme Court, Tompkins County.
It is true that it is well settled that a private college’s handling of student discipline is entitled to
considerable deference, including the college’s interpretation and application of its own rules, but in the
context of academic affairs. Defendant cites the following cases in support of its statement implying
considerable deference is given by courts to private colleges in all student discipline affairs: Havlik v.
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Johnson & Wales Univ., 509 F.3d 25 (1st Cir. 2007); Kiani v. Boston Univ., No. 04–cv–11838, 2005
WL 6489754 (D. Mass. Nov. 10, 2005); Dinu v. Harvard Coll., 56 F. Supp. 2d 129 (D. Mass. 1999);
Guckenberger v. Boston Univ., 957 F. Supp. 306, (D. Mass. 1997); Schaer v. Brandeis Univ., 432 Mass.
474, 735 N.E.2d 373 (2000); Coveney v. Holy Cross Coll., 388 Mass. 16, 445 N.E.2d 136 (1983).
Havlik v. Johnson & Wales Univ. involved a student who had engaged in a street “fight” which resulted
in law enforcement on the scene and criminal charges lodged. In Kiani v. Boston Univ., a disabled
student filed an action against the Boston University School of Law under the Americans with
Disabilities Act after she had been expelled for academic deficiency including acts of plagiarism. The
plaintiffs in Dinu v. Harvard Coll. allegedly accepted money for work they did not perform.
Guckenberger v. Boston Univ., involved learning disabilities and academic standards. Coveney v. Holy
Cross Coll. involved a student’s behavior at a party.
Four of Plaintiff’s five cited cases did not involve an expulsion for non-consensual sex; only
Schaer v. Brandeis Univ. involved a case about non-consensual sex. None were decided within in the
past eight years and none occurred after the OCR’s issuance of the Dear Colleague Letter that instructed
schools, under the threat of loss of federal funding, to judge allegations of sexual harassment by a
“preponderance of the evidence” standard instead of a higher standard, such as “clear and convincing
evidence.” (Doc 1-4). As Defendant acknowledges in its Motion for Leave to File Excess Pages, “This
case concerns a developing area of law – legal challenges to the imposition of college discipline for
findings of student sexual misconduct – which has been “the subject of increasing attention and
controversy,” Brown, supra, at 196. (Doc. 26.)
Furthermore, College has not fulfilled all its contractual obligations to substantially follow its
student conduct policies and procedures, as it would reasonably expect a student to understand them; to
conduct its procedures with “basic fairness,” which means providing the student with notice of the
charge against him and a meaningful opportunity to respond; and to reach a decision that has some
rational basis, i.e., one that is not arbitrary and capricious; citing Cloud v. Boston Univ., 720 F.2d 721;
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Schaer, and Coveney, supra. Defendant offers one-sided,self-serving alternative interpretations of the
provisions at issue, none of which can be squared with the reasonable expectation standard governing
the interpretation of university student contracts or with fundamental rules of contract construction.
A. The College Did Not Follow its Policies and Procedures.
The Hearing Panel failed to act in accordance with College procedures designed to protect
accused students by affording a fair and impartial process. The Hearing Panel and Sandstrom reached
conclusions that were incorrect and contrary to the weight of the evidence. John’s complaint alleges
sufficient facts to support a finding that Defendant has not followed its policies and procedures as it
reasonably would expect John to understand them.
1. There is evidence of bias and disparate treatment.
The College’s sexual misconduct policy calls for a “prompt, fair, and impartial investigation and
resolution” of complaints of sexual misconduct. (Doc. 1-11 at 12). Plaintiff presents sufficient
allegations to state a claim that the College breached its contractual obligations to him because he was
subjected to a disciplinary process that was biased in favor of females and because he was treated in a
“highly disparate manner.” Compl. ¶¶ 228a & c. Plaintiff’s allegations of gender bias are entirely
sufficient for the reasons discussed in § II(B) above and here.
Defendant falsely asserts that because most of the particular allegations Defendant picks out are
of bias concerning the honor code matter. Besides, the First Circuit has “emphasize[d] that the
complaint must be read as a whole” and thus “[t]here need not be a one-to-one relationship between any
single allegation and a necessary element of the cause of action.” Id. (quoting Rodríguez–Reyes v.
Molina–Rodríguez, 711 F.3d 49, 55 (1st Cir. 2013)). Brown, supra, at 189.
Next, it is simply not true that most of these listed allegations only concerned the honor code
matter. In fact, all of them were integral and/or contemporaneous to the process of the investigation and
adjudication under the College’s sexual misconduct policy. Actual notice of John’s complaints about
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Smith’s assault and harassment commenced March 13 and 14, 2016 but the honor code hearing process
did not conclude until April 27, 2016. Regarding each of the listed allegations:
a. As the Dean of the College was not the appropriate official to field reports of Honor Code
violations, Bolton should have directed Smith to provide the information to the Faculty Chair
or Student Chair of the Honor Committee as it is their purview [in the College policy] to take
complaints and to decide whether there is sufficient evidence to proceed. Instead, Bolton
allowed her impartiality to be compromised, demonstrating an unfair bias. Compl. ¶ 43. This
allegation supports allegations that Bolton had continuous bias against him with partiality that
was not just limited to the honor code case. Id. 61.
b. Bolton’s communication with Smith about the outcome of that complaint (id. ¶ 88) was
made on April 27, 2016, well after John’s reports of the assault and harassment March 13
and 14, 2016 and after John’s attorney’s April 13, 2016 letter putting the College on further
actual notice of John’s complaint. Id. ¶ 203. Bolton’s consoling and protective biased and
partial words to Smith, “the most important things are to continue to get support, and to
ensure that you are safe” (again, as if it wasn’t employee Smith who had assaulted and
harassed John) (id. ¶ 88) sufficient facts to support a finding that Defendant, via Bolton, did
not follow its own “procedures that seek to ensure a prompt, fair, and impartial investigation
and resolution.”
c. Bolton’s response to the cease and desist letter that John’s attorney sent to Smith with a
blind copy to Bolton (id. ¶¶ 68-71, 101) had nothing to do with the honor code case and
everything to do with the investigation and adjudication under the College’s sexual
misconduct policy. The subject of the letter, Smith’s assault upon and harassment of John,
became the basis on which Smith was investigated.
d. Bolton’s issuance of a no-contact order (id. ¶¶ 74-78) came about as a result of the cease and
desist letter. Again, the letter had nothing to do with the honor code case and everything to
do with the investigation and adjudication under the College’s sexual misconduct policy.
The subject of the letter, Smith’s assault upon and harassment of John, became the basis on
which Smith was investigated.
e. Bolton’s encouragement of Smith to lodge a counter-complaint against John (id. ¶ 93) also
had nothing to do with the honor code case and everything to do with the investigation and
adjudication under the College’s sexual misconduct policy. The counter-complaint was a
baseless complaint, in clear response to John’s complaint and constitutes blatant retaliation.
Incredibly, Defendant facilitated the retaliation. Id. ¶¶ 99-100. Defendant violated the terms
of the College’s contract by failing to follow its rules prohibiting retaliation.
These allegations sufficiently support a claim that Defendant did not follow its own College’s
sexual misconduct policy that calls for a “prompt, fair, and impartial investigation and resolution” of
complaints of sexual misconduct. (Doc. 53-9 at 12). They plausibly state a claim for breach of contract
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in relation to John’s complaint against Smith and her counter-complaint against him which were the
subject of investigation and adjudication under the College’s sexual misconduct policy.
The fact Bolton left the College to become the President of another college on June 30, 2016
and had no role in the “hearing” that occurred several months later does not negate the fact that Bolton
had a role up until June 30, 2016; and it was a role that included, but was not limited to, all the aforediscussed allegations. A plaintiff is "entitled to succeed, even absent evidence of illegitimate bias on the
part of the ultimate decision maker," so long as a biased person endowed with institutional influence
"played a meaningful role in the process Staub v. Proctor Hosp., 562 U.S. 411, 422, 131 S.Ct. 1186, 179
L.Ed.2d 144 (2011). Moreover, Plaintiff does not allege that only Bolton was biased. Camacho’s
handling of John’s complaint was similarly biased in her obfuscating and frustrating questions whether
John wanted to file the Title IX complaint officially and why John wanted to file it at that particular
moment. See above, Compl. ¶ 92. Plaintiff also alleges institutional bias and unfairness via Sandstrom
and the Hearing Panel, the training panel material herein, and in the previous case against the College.
John points to systemic and entrenched gender bias of Defendant that discriminates against male
students accused of sexual misconduct. Id. ¶¶ 125, 210. Plaintiff alleges, on information and belief,
Defendant’s flawed procedures and mishandling of John’s case were symptomatic of a broader culture of
inherent, systematic and intentional gender bias against male students accused of sexual misconduct,
through which male students are unable to receive a fair and impartial student disciplinary process when
a complaint of sexual misconduct is made against them by a female, even when the female is employed
by the College. Id. ¶ 182. Further evidence of this exists in § II(B) above, the manner in which the
Hearing Panel treated the evidence and lack thereof (see below); the biased report which i) did not
include and apply the correct policies, ii) did not include the Title IX Complaint, iii) included a Dean as a
“witness”, and iv) improperly employed the term “testify” to describe employee Smith’s statements; and
the sham of an appeal. Id. ¶¶ 228(o), 262(o), 181b-181cc.
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To support John’s claim of bias, John sufficiently alleges plausible claims that the College trains
its panel members to be partial and to prioritize the College’s reputation. Id. ¶¶ 180-181a. The Complaint
contains allegations by an employee, Brian Marquis, that the College: 1) expressly inculcates panelists to
consider the College’s reputation when adjudicating cases of sexual misconduct; 2) makes things up as it
goes along; and 3) treats people based on their perceived pedigree and importance. Id. ¶ 23a-e. These
admissions 1) confirm the public accusation of the accuser and her family in the 2013 Doe v. Williams
case that the College wrongfully protected itself in that case (which is relevant to John’s allegation that
the College has treated him as its whipping boy to appear tough on sexual assault. id. ¶ 264d.); 2) support
John’s allegations of impartiality and unfairness in its maneuvering around its policies and procedures,
id. ¶ 63, 64, 92, 101, 128, 181n, 202-203; 3) abuses its power, id. ¶ 69, 118; 4) makes arbitrary and
capricious decisions, id. ¶ 179e, 179h, 263j, 264c; and 5) lend to John’s accusations of being bullied
throughout this process. Id. ¶ 118.
Further evidence of guilt in this regard exists in the College’s dissemination of a Non-Disclosure
Policy that addressed whistleblower protections of employees and forbade employees from talking to the
media. (Doc. 59.) This policy was issued after the November 23, 2016 Complaint filing and media began
covering the case. Doc. 59 further confirms Marquis’ statements (Doc. 58) regarding the College’s
treatment of people according to pedigree and its arbitrariness and capriciousness in sexual assault
discipline.
These allegations, which are far from implausible and hardly inconceivable, provide ample
support for a plausible claim for relief.
2. College policy did not call for the investigation of Smith’s complaint.
John sufficiently alleges that the College improperly investigated and adjudicated Smith’s
complaint of “abusive behavior” because 1) she was an employee, not a student, when she made it; 2)
there was not adequate evidence to proceed; and 3) it was made in retaliation against John for his
complaint against her. Id. ¶¶ 99, 228(b).
23

Defendant mischaracterizes John by claiming he had a “history of significant conduct violations”
when this is simply untrue. (Doc. 55 at 13-14.) It is correct that in 2012, John was suspended for “sexual
assault” under a closed-door regime where Bolton served as sole investigator, adjudicator, and decisionmaker; but that was the extent of his non-academic conduct violations. One count does not make a history
of multiple violations. Further, the record shows that the College, via Dean Reyes, had no reason to be
concerned about dating violence by John but was simply aware that Smith and John had had arguments in
Fall 2014. In fact, the last time Smith was in contact with officials was in January 2015 when she and
John wanted to find an alternative living arrangement which Smith decided against on February 12, 2015.
(Doc. 33-1 at 18.) Between then and the time at which John filed a complaint against Smith for her assault
on him, the sole allegation Smith had made, besides the Honor Code/plagiarism accusation, was that John
had “taunted her” per the email she sent to Bolton a couple hours after she had assaulted John. Compl. ¶
174c(iii). (Exhibit P-4 to Compl. Doc. 53-4.)
First, it is important to note that the sexual misconduct policy and procedures of the College
constitute its Title IX policies and procedures. Title IX does not protect employees against students.
Camacho’s claim that “Title IX protects employees as well as students” constitutes incorrect
information. Id. Never in the history of Title IX has the Department of Education (DOE) or any court of
law ever considered school employees to be protected by Title IX. Only students are referred to as
protected by the statute in all the DOE and OCR regulatory guidance. In fact, in every DOE and OCR
documentation on Title IX, “Title IX is intended to protect students from sex discrimination” appears.
(Doc. 1-3 at 22). Compl. ¶ 111. Guidance documents also state, “school’s sex discrimination grievance
procedures must apply to complaints of sex discrimination in the school’s education programs and
activities filed by students against school employees, other students, or third parties.” [emphasis
added.] Id. ¶ 112. The only context in which a Title IX complaint by an employee may be contemplated
is when there is a complaint of employment discrimination filed against recipients of federal financial
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assistance, i.e. the educational institution. Therefore, employee Smith could complain against Williams
College, but not against John. Id. ¶ 115.
Williams College Employee Handbook states, in relevant part, “All faculty and many staff are
potentially in a position of power with regard to students; hence, sexual relationships between
employees and students are in almost all cases inappropriate.” John had reported to the College that
employee Smith was engaged in an improper relationship with a student in violation of the College
policy. Id. ¶ 44. This case does not fit into the “almost all” exception as the relationship was clearly
inappropriate as evidenced by Smith’s assault, abuse, and harassment of John.
John had a reasonable expectation that his complaint against Smith would be investigated
promptly and that the College would not allow him to be assaulted by an employee with impunity.
Unbelievably, Defendant argues that Smith’s violation of College policies by physically assaulting John
did not subject her to permanent separation from the College, i.e. termination. (Doc. 55 at 14.)
In sum, Defendant should have immediately acted when John reported Smith to school
authorities. If it had done so, then Smith would not have been given the opportunity to retaliate against
John with her counter-complaint -- nor should she have been allowed to do so based on the College’s
express prohibitions against retaliation. Plaintiff alleges sufficient facts to support a finding that College
policy was improperly followed in regard to Smith’s complaint.
3. The College acted with deliberate indifference.
The College breached its contract with him by responding with “deliberate indifference” to his
report that he had been harassed and assaulted by Smith. Id. ¶¶ 228 (d), (m), (n). That claim survives for
the reasons stated in §II(B)(2) above.
4. The College breached obligations relative to Plaintiff’s appeal in the
plagiarism case.
John alleges that Bolton misinformed John when she told him that he could not appeal the
original sanction in his plagiarism case. Id. ¶¶ 65, 228(e). The Honor Committee Appeals Procedures
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contain no provision barring students from appealing the sanction. John argues that Bolton’s statement
makes little sense in that the very purpose of an appeal would logically be to overturn a sanction.
Students reasonably expect to appeal the sanction; otherwise there would be no point to an appeal. Id.
5. The College violated the policy on hearing records.
The Honor Hearing Procedures state, “All notes and documentary evidence must be left in the
room and will be shredded after the hearing, save original copies of evidence to be retained by the
Dean’s office.” (Doc. 1-7 at 2). No record of the hearing is mentioned in the procedures. However,
Bolton retained a detailed recorded of the hearing for Defendant’s sole use. Compl. ¶ 54. The fact that
students are not afforded the same opportunity is fundamentally unfair as this asymmetry greatly favors
the College if the student decides to pursue legal action in a court of law. Id. ¶ 55. A departure from
procedures such as this is not a mere “minor variation” of procedures.
6. Plaintiff states a claim in relation to the College’s policy on relationship
abuse and the general guidelines of its Code of Conduct.
John complains that the College improperly charged him with violating its relationship abuse
policy and “general guidelines” of its Code of Conduct, and deprived him of an opportunity to respond
to these charges. Id. ¶¶ 228(g-i). The allegations are discussed in detail in the Complaint. Id. ¶¶ 145159. First, these allegations further evidences continuous bias and unfairness towards John. Second,
they violate the College policy that calls for fair and impartial investigation and adjudication.
7. The College violated College policy by requesting that Plaintiff not attend a
dance team performance.
The background behind the no-contact order does not comport with fairness and impartiality in
the sexual misconduct procedures as discussed above in § II(B). If Defendant applied College policies
and procedures in a gender-neutral manner, Plaintiff would not have faced investigation and adjudication
and should have participated in the dance competition. Compl. ¶ 207. John identifies a violation of
contractual rights arising from the instruction to not attend the performance.
8. The College breached an obligation to provide access to educational
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records.
John submitted written requests for copies of all transcripts from the investigation on multiple
occasions to Dean Bolton and Dean Sandstrom: June 8, 2016; June 14, 2016; August 22, 2016;
September 1, 2016. Id. ¶¶ 120-128 These requests were not honored and were flatly denied by Dean
Sandstrom on September 1, 2016, who wrote, “the parties in sexual misconduct cases are not entitled to
transcripts or tapes of the investigator’s interviews with others under either the College’s procedures
(sic.).” Id. ¶ 126. The College’s procedures state that students have “(1) The right to inspect and review
the student’s education records within 45 days after the institution receives a request for access. Even
though the law allows 45 days, at Williams “requests are normally honored at the time they are
submitted.” Students submit their requests to the persons maintaining the records to which they wish
access, e.g. the registrar, dean, department chair, or other appropriate officials.”
(http://dean.williams.edu/policies/student-records/) Exhibit C.
There is no exception to records maintained under disciplinary proceedings of any nature either
in the College’s procedures or in FERPA. Audio recordings of investigations are provided for in Section
I(d) of the College’s Investigation procedures; “The statements of the complainant and respondent will
be recorded (audio).” (Doc. 1-13). All records of any medium made by an educational institution are
considered “educational records” under the law. Exhibit C.
John was entitled to inspect all his educational records under College policy and FERPA, as
College Counsel acknowledged in email September 16, 2016. In lieu of sending transcripts, school
officials should have made arrangements for access and notified the student of the time and place where
the records may be inspected no greater than 45 days after June 14, 2016, the time of John’s first request.
There is no “formal” request procedure by which a student is required to use to review educational
records and the request was made by John, as aforestated, in a manner consistent with the College’s
policy cited above. Id. College Counsel used that language purposely to obfuscate and frustrate John’s
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request to access his educational records. John alleges sufficient facts to support a finding that Defendant
breached an obligation to provide access to educational records under its policy.
9. The College breached an obligation of confidentiality.
The College violated its obligation of confidentiality when Dean Bolton disclosed information
to Smith during the honor hearing. Compl. ¶ 228(l). See § II(B)(1)(a).
10. The College violated an obligation relative to hiring the investigator
and the investigator’s report.
John alleges that the College hired its independent investigator without his input. Id. ¶ 228(o).
This issue goes to the College’s policy for “prompt, fair, and impartial investigation and resolution” of
complaints of sexual misconduct. It is not fair and impartial for the College to not allow student input
into the selection of its external investigator. John further alleges that the report was biased as said
report i) did not include and apply the correct policies, ii) did not include the Title IX Complaint, iii)
included a Dean as a “witness”, and iv) improperly employed the term “testify” to describe employee
Smith’s statements. Id. ¶ 137, 228(o). These all depart from the policy of fairness and impartiality:
i)

Failure to include and apply the correct policies for the Hearing Panel’s use in its
determination of responsibility was unfair against John and partial to Smith. This is
because the correct policy that should have been applied stated that “both parties have
the obligation to communicate consent or the lack of consent” Exhibit AA at 5. Smith
did not communicate lack of consent in any manner and admitted this to the investigator.
(Doc. 33-1 at 12) On this basis alone, the Hearing Panel should not have found John
responsible for non-consensual sex when the policy called for both parties have the
obligation to communicate consent or the lack of consent.

ii)

That the report did not include a copy of the Title IX complaint, i.e. Plaintiff’s attorney’s
April 13, 2016 letter to Camacho, was further evidence of bias against John and
partiality to Smith because it contained documentary evidence from an attorney
regarding the assault incident and other related information. (Doc. 1-11).

iii.

That the report included the Dean as a witness for Smith was also further evidence of
partiality to Smith. As John alleges, a Dean, as an agent of the College, is not an
impartial witness and never should have been interviewed. Exhibit AA at 27.

iv.

That the report improperly employed the term “testify” to describe employee Smith’s
statements but not John’s was also further evidence of bias. Compl. ¶ 137. Defendant
selectively cherry picks the definition of the term “testify” as “to give evidence as a
witness” without including the full definition which reads, “To bear witness; to give
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evidence as a witness; to make a solemn declaration, under oath or affirmation, in a
judicial inquiry, for the purpose of establishing or proving some fact. See State v.
Robertson, 26 S. C. 117, 1 S. E. 443; Gannon v. Stevens, 13 Kan. 459; Nash v. Hoxie, 59
Wis. 384, 18 N. W. 408; O’Brien v. State, 125 Ind. 38, 25 N. E 137, 9 L. R. A. 323;
Mudge v. Gilbert 43 How. Prac. (N. Y.) 221.” Black’s Law Dictionary, 2nd ed. The term
is generally used to indicate giving testimony. Testimony is under oath or affirmation.
To say Smith “testified” and John did not gives more weight to Smith’s statements.
The error of applying the incorrect policy was not corrected or remedied upon appeal – simply
saying that it was done so, does not make it so. Compl. ¶¶ 181b-181cc. John alleges sufficient facts to
support a finding that Defendant breached its obligations regarding the investigator and the report under
the College’s fairness and impartiality policy.
11. The College violated its policies concerning disclosure of the
investigative report and the responses to it.
For these allegations, please see ¶¶ 156-161 of the Complaint.
12. The Hearing Panel did not apply the correct standards in determining whether
Plaintiff engaged in non-consensual sexual intercourse.
In this case, there were no third-party witnesses to the event in question and there was no
contemporary corroborating evidence. The entire investigation turned on the credibility of the accuser
and accused in a classic “he said-she said” case. Smith actually never claimed to the investigator that
John “forced himself on her” and had sex when she did not want to – and her statements were not
consistent with what she told any witnesses. Further, none of the so-called “witnesses” were third-party
witnesses with personal knowledge. What Smith and her friends said was:
- At the very end of Smith’s initial interview. Smith said: One time, shortly after they moved into their
shared dorm room in Dodd House, she “didn’t want to have sex, but he still did it anyway.” He “kind
of just forced himself in, and it hurt.” (Doc. 33-1 at 9-10). Here, what Smith more plausibly describes
is intercourse without foreplay that provided her adequate stimulation and lubrication.
- During Smith’s second interview. Smith said: She just remembers lying on her stomach diagonally
across the two beds that they had moved together. John was on top of her, and she felt confused about
why they were having sex. (Doc. 33-1 at 10). However, in the second interview, she said that she
remembered that John “kind of just forced himself in” indicating that she was not asleep or unaware
when they began to have sex. Smith said: In October 2014, she told her friend, Andrea Estrada, about
this situation, telling Andrea that she felt really uncomfortable when she and John had been having
sex because “it was a really different position…” Andrea was really surprised and worried. (Doc. 33-1
at 10). Here, Smith’s recollection to Andrea describes uncomfortable sex in an unusual position. She
29

says nothing about drinking/intoxication, force, coercion, lack of consent, or anything supporting a
claim of non-consensual sex. This was also her first recount of the event to anyone. Besides, Andrea
told the investigator that she does not recall Smith confiding in her about any episode of sexual
contact that Smith described as either non-consensual or upsetting. One would think one would recall
such a “really surprising and worrying” revelation by someone close to you. Exhibit AA at 38.
- Ava Atri. Sometime during the 2015-2016 academic year, Ava asked Smith whether John had ever
abused her physically or engaged in non-consensual sex with her. Smith replied, “No, he’s
never done that. He doesn’t do that.” [emphasis added.] (Doc. 33-1 at 13). However, in May
2016, after the investigation of John’s complaint against Smith commenced, Smith’s new story to
Ava was that the night that she and John moved in together in August 2014, they had intercourse
even though she was “really tired and not in the mood,” and “didn’t want to” have sex. (Id.). This
statement still does not allege non-consensual sex as all it describes is that Smith was really tired,
not in the mood, and, on that basis, it was sex when it was inconvenient for her.
- Elanie Wilson. In mid-July 2016, well after the investigation began and in the midst of the
interviews, Smith told Elanie that “on one occasion when she had been intoxicated and asleep, she
awoke to John having sex with her.” (Id.) Note that Smith again contradicts her claim in the first
interview that she was aware when the sex commenced.
- Eman Al-Ali. Eman stated that Smith recalled that John “forced himself on her” when she didn’t
want to engage in sexual activity with him. Smith told her that they had been drinking and, when
they returned to their bedroom, he forced her to engage in sexual activity, and she cried during the
incident. [Smith] just said [to Eman] that she didn’t want to, but he kept forcing himself. (Id.) First,
regarding the crying, Smith said that she doubts that John noticed it. (Id. at 10). Second, none of
Smith’s own statements describe John “forcing himself on her” when they returned to their
bedroom. Third, Eman’s information amounts to nothing greater than a simple recitation of Smith’s
side of the story, with ever-evolving claims and never ending inconsistencies.
Also, the account of Eman Al-Ali could easily be mistaken for a time in the early spring (March 2016)
when Smith and John were going through their final break up instead of the reported “spring 2015.”
(Id.) This confusion seems reasonable considering Eman lives in Houston and she believed that they
were not dating at the time of the alleged sexual assault. (Exhibit AA at 44).
- During sexual intercourse, Smith did not express to John that she did not want to be having sex.
[emphasis added.] (Doc. 33-1 at 12).
It is fact that Smith lied to the investigator. Snapchat notified John of a suspicious login into
John’s account from an IP address in Bogota, Colombia. As John does not have any acquaintances in
the country and since Smith was there at the time, evidence demonstrates that Smith “hacked” into
John’s account. Exhibit AA at 54. However, she denied doing so to the investigator. (Doc. 33-1 at 9).
Smith fabricated her assertion that she casually looked at John’s Facebook page while his computer was
unattended. Smith took various screenshots of a conversation John was having with another woman and
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sent the screenshots to his sister. Upon examination of the exhibit, one can see that the conversations
were screen-shotted directly from a phone indicating that she logged into his account on her phone.
Exhibit AA at 54-55. Smith also lied about when the couple began using synthetic lubrication and about
not threatening to kill herself to Lady Doe.
For further evisceration of Smith’s credibility regarding this fallacious claim of non-consensual
sex, see Exhibit AA at 9-11 and 38-44 and Complaint at ¶¶ 165-174(a-m). For a discussion of how the
Hearing Panel did not apply the correct standard, see § III(C) below which together with the above
demonstrates that John has presented sufficient claims that there was not a preponderance of the
evidence and, therefore, the Hearing Panel did not apply the correct standard, even upon appeal. John
was again denied a fair process under the College’s policies by the farcical sham of an appeal.
13. The College did not meet its obligations with respect to an appeal.
John alleges that the College improperly limited his right to appeal to significant procedural
lapses and the appearance of substantive new evidence not available at the time of the decision. Compl.
¶ 228(r). John was afforded only a highly-circumscribed right to appeal which can hardly be said to
constitute a process that “easily meets the test of ‘basic’ or ‘fundamental’ fairness.’” (Doc. 33 at 23.)
Williams limits the right to appeal to i) significant procedural lapses or ii) the appearance of substantive
new evidence not available at the time of the original decision. (Doc. 1-11 at 15.) Conspicuously absent
from that list is the ability to appeal on the ground that the [Hearing Panel’s] decision was not supported
by the evidence, or that it was otherwise unfair, unwise, or simply wrong. Doe v. Brandeis Univ., 177 F.
Supp. 3d 561 (D. Mass 2016). (Doc 3-1 at 70). The College’s policy regarding appeals contravenes its
policy for prompt, fair, and impartial investigation and resolution.
14. The College retaliated and facilitated retaliation by adjudicating
Smith’s complaint.
John’s allegations that the College retaliated and facilitated retaliation by adjudicating Smith’s
counter-complaint are discussed above at § II(B)(1)(i-j), § III(B)(1)(e), and § III(B)(1)(2). Compl. ¶¶ 94,
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99-101, 228(b). Defendant misrepresents the facts by claiming that John alleged no specific facts to
support his claim that Smith’s counter-complaint against him was not in good faith and was done to
accomplish his expulsion. John alleged that he had established a clearly discernable pattern of escalating
behavior by Smith towards John when she did not get her way, but this was ignored by the Hearing
Panel. Compl. ¶ 174n. The Hearing Panel also did not “fully investigate” the claim of retaliation in the
underlying case. The panel ignored evidence that Smith used threats of going to Dean Bolton as a way to
manipulate John. Exhibit AA at 75. The panel also conflated the Honor Code allegations with Smith’s
counter-complaint in rendering its decision. (Doc. 33-2.) John alleges sufficient facts to support that
Defendant breached its obligations regarding the College’s policy against retaliation.
C. The Proceedings Were Not Conducted with Basic Fairness.
Defendant contends that “[d]isciplinary proceedings are ‘conducted with basic fairness’ if the
student has notice of the allegation against him and an opportunity to be heard, i.e., to present his
version of events and offer supporting evidence.” (Doc. 32 at 31). However, as Justice F. Dennis Saylor,
IV made clear in Brandeis, supra, the concept of basic fairness, well-established in Massachusetts, “is
separate from and in addition to [a college’s] contractual obligation to follow the rules it set forth in the
[student] Handbook.” Id. (Doc. 3-1 at 60). Thus, “basic fairness” is a separate source of duty, even if it
may be “an uncertain and elastic concept” with “little case law” guidance. Id. “Nonetheless, the concept
must be given some meaning,” and “may vary depending upon the competing interests at stake, include
such factors as the magnitude of the alleged violation, the likely sanctions and other consequences of a
finding of guilt, and the [college’s] experience and aptitude in resolving disputes of that nature.” Id.
John was not even afforded a process that sufficiently meets the test cited by Defendant. John
was notified of Smith’s complaint that he had “displayed abusive behavior toward her during the
preceding two years” with no mention of any accusation of non-consensual sex or any kind of sexual
assault of any kind for that matter. (Doc. 1-10). Smith disclosed the alleged sexual assault at the very
end, within minutes of the conclusion, of her first interview (Doc. 33-1 at 9) but John was not informed
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of this charge until the very end of his third/final interview. Since John had not committed the alleged
act for which he had not been afforded any notice, he was shocked especially because of the extreme
seriousness of the charge at the end of his final interview.
While it is correct that John had the right to consult an attorney, the investigator repeatedly
prevented such consultation during the first two interviews, such as sharing notes, in direct violation of
College policy. Exhibit D (indicating John’s attempt to correct this procedural violation). In John’s
response, he gave his account of the events at issue, but also presented his argument as to which
policies, or version of policies, should be applied, including in relation to “consent.” Compl. ¶ 140;
Response to Report (Doc. 1-15 at 5, 9-11). However, there is strong evidence that the Hearing Panel
either did not read John’s response or dismissed it entirely. As stated in the December 19, 2016 second
request for an appeal, “Hearing Panel also did not appear to have read my Responses to the Report. If it
had done so, it would have (or should have) applied the correct policy, doubted employee Smith’s
credibility, and known that my complaint that Smith retaliated against me in her counter-complaint was
a discrete even (not one stitched together with her Honor Code claim).” Exhibit E.
The Hearing Panel did not properly apply the preponderance of the evidence standard. The
Hearing Panel prefaced its statement by saying “[b]ased on the preponderance of the evidence we find it
more likely than not that [John] did not have affirmative consent to have sexual intercourse with Smith
during the incident in question.” Decision Letter (Kelly Decl. Exh. B) at 2. However, the claim that the
preponderance standard was actually applied is belied by the Hearing Panel’s explanation of the finding:
“together, the Hearing Panel found this evidence to be credible, and therefore find you responsible…”
Id. This was repeated in the appeal. Compl. ¶¶ 166, 169, 178, 181x, (Doc. 53-17.)
The Hearing Panel made up evidence. Compl. ¶ 167. It based its determination solely on an
unusual sexual position, equating an unusual position with non-consensual sex. Id. ¶ 168. The Hearing
Panel did not address the fact that Smith and John had been in a sexually active relationship for a year
before the alleged incident and continued that relationship for over one year following said incident. Id.
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¶ 171. The Hearing Panel failed to address how Smith’s version of the events of the night in question
could possibly be credible when she herself admits her recollection was not reliable. The Hearing Panel
took for gospel that Smith “gave no indication that she wanted to have sex” while Smith also said that
she could not remember walking upstairs or taking off her clothes. (Doc. 33-1 at 10.) The discomfort
that Smith described by Smith herself was “because she ‘wasn’t lubricated, and it hurt.’” (Id. at 12.) That
Smith bled was a side effect of her vaginal pH issue. Compl. ¶ 181r. That Smith was unable to move
was simply a matter of physics given the position Smith described, with her lying on her stomach. (Doc.
33-1 at 10.) Defendant misrepresents the facts in its stitched-together narrative by repeating the mistakes
of the Hearing Panel, falsely attributing statements to Smith that Smith herself did not make to the
investigator. (Doc. 55 at 21.) Smith never once said that John forced himself on her to the investigator
and, in fact, did not describe any act of force upon Smith to get her to engage in sex with him.
The Hearing Panel did not address the fact that Andrea Estrada, the first person Smith allegedly
told of the incident approximately one month later, informed the investigator that she did not recall
Smith confiding in her about any episode of sexual contact with John that Smith described as either nonconsensual or upsetting. Id. ¶ 172. The Hearing Panel did not address the fact that other so-called
“witnesses” were friends of Smith to whom Smith spoke in the late spring to summer 2016 after the
Title IX complaints were lodged and counter lodged. In fact, there were no actual witnesses and no
extrinsic evidence whatsoever. There were only her several friends who repeated what they recalled
Smith had told them much later and after the deterioration of the relationship and the complaint John
made against her to the College. Id. ¶ 173.
Most importantly, the Hearing Panel ignored the fact that Smith told the investigator that she
did not express to John that she did not want to be having sex. (Doc. 33-1 at 12). The Hearing Panel
disregarded the fact that the College Code of Conduct in September 2014 stated that “Both parties
have an obligation to communicate consent or the lack of consent.” Therefore, the Panel failed to use
the correct policy in making its determination. Compl. ¶¶ 165, 174. The Hearing Panel also ignored the
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fact that the Code of Conduct did not have a policy of “affirmative consent” at the time but used it in its
decision making and did so again upon appeal. Id. ¶ 165, 181b-181o, 181v.
The Hearing Panel ignored other exculpatory evidence. Brown, supra, at 192. It ignored the
facts that Smith contradicted her own claims (“No, he’s never done that. He doesn’t do that.”); 2) did
not express that she did not want to be having sex, 3) lied to the investigator, 4) had motivation to
fabricate, exaggerate, and defame Plaintiff, 4) lacked credibility, 5) applied the terms “force” and
“coerce” inappropriately, 6) never reported any assaultive or sexually assaultive behavior of Plaintiff
until she was facing a complaint investigation into her own behavior, 7) had been engaging in sex with
Plaintiff for a year prior and a year following the alleged incident, 8) planted evidence in the form of
groomed “witnesses” to recount her statements, and 9) had no evidence whatsoever to support her
claim. Compl. ¶ 262(vi). See also Doe v. Amherst College, No. 3:15-cv-30097-MGM, Document 117,
February 28, 2017 (where college disregarded exculpatory texts and other evidence, did not question
accuser’s credibility, paid “virtually no attention” to Doe’s internal appeal, and showed startling
indifference to the truth).
Further, the College does not afford students, and Plaintiff in particular, a fundamentally fair
process in sexual misconduct proceedings by failing to provide a hearing and other protections. Compl.
¶ 163, 227e. The “hearing” that is called for in its adjudication procedures is not a “hearing” in any
ordinary sense of the term. The accused student is not present; there is no “in person” meeting with the
Panel at the “hearing.” The accused student has no opportunity to speak to the panel before it decides
whether to find the student responsible for violating the Code of Conduct. The accused student also has
no opportunity to question or cross examine the accuser or the accuser’s witnesses except by submitting
questions to the investigator. Even then, there is no guarantee that those questions will be asked. Id. ¶
227e, 262(t). “The ability to cross-examine is most critical when the issue is the credibility of the
accuser. See Donohue v. Baker, 976 F. Supp. 136, 147 (N.D.N.Y. 1997) (“[I]f a case is essentially one
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of credibility, ‘cross-examination of witnesses might [be] essential to a fair hearing.’”) Winnick v.
Manning, 460 F.2d 545, 550 (2d Cir. 1972).” Brandeis, supra, (Doc. 3-1 at 67.).
As in Brandeis, here “were essentially no third-party witnesses to any of the events in
question, and there does not appear to have been any contemporary corroborating evidence. The entire
investigation thus turned on the credibility of the accuser and the accused. Under the circumstances,
the lack of an opportunity for cross-examination may have had a very substantial effect on the fairness
of the proceeding.” Id. The failure of the College to provide an in-person hearing also likely had a
very substantial effect on the fairness of the proceeding.
The Hearing Panel also completely ignored the fact that consent can be communicated through
conduct despite its numerous citings of the college’s definition of consent: words or conduct clearly
indicate freely given approval or agreement… At the time of the event, the “no means no” policy did
not include the statement “Consent may not be inferred from silence or passivity” which was added in
2015. Compl. ¶ 181cc. Under the correct policy, implied consent may be conveyed by silence or
passivity in a manner just like that which was depicted by Smith who made no expression at all to John
that she did not want to be having sex at that time. Suffering from a bad case of ignoratio elenchi, the
College fails to understand that, in addition to objecting to the fundamental unfairness of affirmative
consent policies, John rejects the assertion that the sex lacked consent and asserts that consent was
present, regardless of whether a “no means no” or an affirmative (“only yes means yes”) consent
policy is applied. Compl. ¶¶ 181aa, 181bb, 263i.
The Hearing Panel’s finding ignored the context of a romantic, exclusive, sexually active
relationship and was not supported by evidence. As Justice F. Dennis Saylor, IV, wrote, “…surely the
question of consent is strongly affected by the nature of the relationship between the parties; it is absurd
to suggest that it makes no difference whatsoever whether the other party is a total stranger or a longterm partner in an apparently happy relationship. Normally, over the course of a long relationship, the
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parties develop implicit and explicit understandings that affect their behavior, including certain forms of
non-verbal consent. Actions that might be inappropriate between strangers or acquaintances may be
viewed entirely differently by long-term partners.” Brandeis, supra, (Doc. 3-1 at 76). The finding of
non-consensual sex that allegedly occurred around Labor Day 2014 cannot be squared with the evidence
and elevated a commonplace interaction into a serious sexual transgression.
Defendant asserts that solely because John was afforded and exercised his right to appeal, he
was provided basic or fundamental fairness. John sufficiently alleges facts supporting what a charade of
an appeal it was in the Complaint. Compl. ¶ 181b-181cc. Moreover, the College only allows an appeal
to be granted when the procedural problems are considered substantive enough to have had significantly
affected the outcome of the initial hearing. (Doc. 53-9 at 15 [III(B]).) That the Hearing Panel and
Sandstrom concluded that the different policies were basically the same, leaving the outcome
unchanged, does not square with the afore-stated policy. It makes no sense that on one hand the
procedural problems were deemed substantive enough to have had significantly affected the outcome of
the hearing; but then, on the other hand, the final decision was that the policy problem was no problem
at all - a mere swap of a word - therefore the outcome of the initial hearing should not be affected. This
evidences yet another example of the College moving the goal posts to achieve a pre-determined end
and acting without basic fairness. When the process of the appeal consists of going through the motions
in such a kangaroo court manner, it is difficult to understand how Defendant dares claim that this
“process easily meets the test of ‘basic’ or ‘fundamental’ fairness.”
Therefore, Plaintiff has alleged specific facts in this section showing that the College process
was fundamentally unfair and lead to an erroneous finding by way of the Hearing Panel’s application of
an incorrect burden of proof and incorrect college policy [and/or disregard for the correct policy],
disregard for Plaintiff’s responses, and blatant disregard for exculpatory evidence and other procedural
unfairness. These allegations sufficiently state a claim upon which relief may be granted.
D. The Hearing Panel’s Decision Was Arbitrary and Capricious.
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“A decision is arbitrary and capricious when it lacks any rational explanation that reasonable
persons might support.” City of Cambridge v. Civil Serv. Comm’n, 43 Mass. App. Ct. 300, 682 N.E.2d
923, 925 (1997). Where there are any “reasonable grounds” to support the finding of a university
disciplinary board, it “will not be subject to successful challenge in the courts.” Cloud, supra, at 724
(quoting Coveney, supra, at 139); Schaer, supra, at 379 n.9 (rejecting student’s contract claim where
“[t]here was ample evidence which, if believed, could have supported the board’s decision”).
Defendant wants this Court to believe that the Hearing Panel’s decision in this case had a fully
“rational explanation” when nothing could be further from the truth. Unlike in Schaer, there was no
evidence that could have supported the Hearing Panel’s decision. John’s case was purely a “he-said/shesaid” case in which she [Smith] contradicted her own claims (“No, he’s never done that. He doesn’t do
that.”); 2) did not express that she did not want to be having sex; 3) lied to the investigator, 4) had
motivation to fabricate, exaggerate, and defame Plaintiff; 4) lacked credibility; 5) applied the terms
“force” and “coerce” inappropriately; 6) never reported any assaultive or sexually assaultive behavior of
Plaintiff until she was facing a complaint investigation into her own behavior; 7) had been engaging in
sex with Plaintiff for a year prior and a year following the alleged incident; 8) planted evidence in the
form of groomed “witnesses” to recount her statements; and 9) had no evidence, contemporary or
otherwise, to support her claim. Compl. ¶ 262(vi).
Furthermore, Smith made the allegation of non-consensual sex after making fourteen specious
allegations against John that he “abused,” “coerced,” and “forced” her in other contexts insufficiently
meeting the criteria of the College’s policy against abuse. Smith inaccurately labelled mundane
behaviors (e.g. Smith described herself as being forced off a bus by John, forced to wait outside for an
hour in 19 degree weather by John, forced to watch football by John, forced to buy John an iPad for his
birthday, forced out of their shared dorm room when she didn’t even call John to let her in, forced to
buy food and cook for John, forced her to take the blame for alcohol possession, and even forced her to
hit him across the face) as such, exaggerating to the extreme. Id. ¶ 174b.
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Smith’s credibility was also unreliable based on numerous conflicting statements she made to
her friends and to the investigator and on how Smith embellished upon her statements during each
subsequent recounting. Id. ¶ 174c(i-iii). Smith made no mention of ever feeling afraid of or threatened
by John to the Dean, no mention ever to her friends, no mention ever to Lady Doe, nor spoke of it ever
with John in any of her texts. It was only during this process that Smith felt the need to embellish her
stories in order to play the victim card. Id. ¶ 174d.
Smith’s credibility is further impugned by the evidence that she lied to the investigator about
logging in to John’s Facebook account from her phone and into his Snapchat account while she was in
Colombia. Id. ¶ 174e. Smith’s credibility was even further impugned by the evidence that she frequently
accused John of behavior of which Smith, herself, was actually guilty. Id. ¶ 174f. Smith lied to the
investigator about her telephone conversation with Lady Doe on December 5/6 2015 falsely denying
that she threatened to kill herself. Id. ¶ 174e. Smith also lied to investigator regarding when the couple
began using synthetic lubrication. Id. ¶ 181t.
The Hearing Panel failed to consider the vengeful motivations behind Smith’s countercomplaint against John. Id. ¶ 174l. In his responses to the report, John established a clearly discernable
pattern of escalating behavior by Smith towards John when she did not get her way and of telling
evolving and contradictory stories depicting fabrications of events intended to convince the listener of
her victim status. However, the Hearing Panel accepted Smith’s allegation of non-consensual sex as
gospel, unquestioningly believing Smith without the existence of any proof and demonstrating the
entrenched gender-bias of Defendant. Id.
Smith had never reported any assault or any concern about any behavior that might be
characterize remotely as assaultive at any point during the relationship nor did she ever describe to the
investigator any act by John indicating he forced himself on her on the night in question. In his
annotated report, John questioned the significant delay in Smith’s reporting and wrote:
“It is a matter of common sense and experience that, in general, recollection is likely to be better
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closer to the index incident than further from the event in question. Put bluntly, memories are
likely to fade and the more time that passes the greater that risk. There is a real danger that with
the significant passage of time a witness may replay the events in their mind resulting in a greater
chance that their “recollection” becomes influenced by hindsight, sympathy or extraneous
materials. In such a case there is a real risk that the witness may recount what they consider to
be a genuine recollection of the events although the same has been affected by the passage of
time and tainted by hindsight.” (Page 19) Id.
None of this appeared to have impacted the Hearing Panel’s decision regarding Smith’s credibility on
the allegation of non-consensual sex. Compl. ¶ 174g. Worst of all, in the farcical sham of an appeal, the
Hearing Panel failed to examine the policy differences or to re-examine the evidence, including the
exculpatory evidence, with any reasonable care. Plaintiff presented sufficient allegations to state a
plausible claim that he was subjected to a fundamentally unfair process and to a decision that was
arbitrary and capricious as it lacked any rational explanation that reasonable persons might support.
IV. COUNT III STATES A CLAIM FOR BREACH OF THE COVENANT
OF GOOD FAITH AND FAIR DEALING
John’s claim for breach of the implied covenant of good faith and fair dealing rests on the same
allegations as his breach of contract claims. Id. ¶¶ 234-36. As explained above, the College has not
complied with its policies and procedures and John’s reasonable expectations. Therefore, his claim for
breach the implied covenant of good faith and fair dealing survives.
V. COUNT IV STATES A CLAIM FOR PROMISSORY ESTOPPEL AND RELIANCE
Plaintiff withdraws this claim.
VI. COUNT V STATES A CLAIM UNDER M.G.L. C. 93 § 102
Count V states a claim under the Massachusetts Equal Rights Act, M.G.L. c. 93 § 102, which
entitles “all persons...regardless of sex, race, color, creed or national origin...to the same rights enjoyed
by white male citizens to make and enforce contracts…be parties, give evidence, and to the full and
equal benefit of all laws and proceedings...” John contends that the College’s “gender-based bias against
[him] constituted discrimination” in violation of the Act. Compl. ¶ 250. His sufficiently plead
allegations of gender bias survive for the reasons discussed in § II(B) and § III(B)(1) above.
VII. COUNT VI STATES A NEGLIGENCE CLAIM.
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Massachusetts recognizes a cause of action for negligent supervision or retention of an
employee. “Negligent retention [or supervision] occurs when, during the course of employment, the
employer becomes aware or should have become aware of problems with an employee that indicated
his unfitness, and the employer fails to take further action such as investigating, discharge or
reassignment.” Foster v. Loft, Inc., 26 Mass. App. Ct. 289, 291-92 (1988) (quoting Garcia v. Duffy,
492 So. 2d 435, 438-39 (Fla. Dist. Ct. App. 1986)).
Although the case law sometimes describes negligent retention and negligent supervision as
two separate torts, it is accurate to think of negligent retention as falling under the umbrella of
negligent supervision. Great No. Ins. Co. v. Paino Assocs., 364 F. Supp. 2d 7, 20 (D. Mass. 2005).
John alleges that Defendant was negligent in the following respects:
a. failing to hire well-trained employees; b. failing to train its employees in the proper method to
thoroughly investigate and adjudicate, without bias, complaints of sexual misconduct; c. failing
to properly train its employees, agents, or representatives regarding the requirements of Title IX;
d. failing to properly train employees, agents, or representatives in basic due process as it
pertains to the investigation, adjudication, and appeal from adjudication of complaints of sexual
misconduct; e. failing to supervise its employees, agents, or representatives to ensure complains
of sexual misconduct are adequately investigated and fairly adjudicated; and f. failing to
maintain proper policies and procedures designed to fairly, reasonably, and adequately
adjudicate claims of sexual misconduct without bias or favor. Compl. ¶ 257.
Furthermore, Plaintiff alleges, on information and belief, prior to and including 2016, Sandstrom
had no training or experience conducting sexual misconduct investigations or adjudications. Id. ¶ 23.
For present purposes, it is at least plausible that Williams was negligent in appointing Sandstrom as the
supervisor over the process in John’s case. This particularly true if she was trained, it was by Meg
Bossong whose trainings demonstrate unfairness and partiality, rendering trainees unfit.
VIII. COUNT VII STATES A CLAIM BASED ON FUNDAMENTAL FAIRNESS.
In Fellheimer v. Middlebury College, 869 F. Supp. 238 (D. Vt. 1994), a student was charged
with both rape and the separate offense of “disrespect of persons.” Id. at 245. Because the student was
informed only of the rape charge, the court found that discipline was “fundamentally unfair.” Id. at
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246-47. Defendant claims that there is not an independent cause of action for “failing to provide basic
fairness” in connection with a university disciplinary proceeding, citing Doe v. Boston Coll., supra, at
*23. However, that order was on a summary judgment motion and the conclusion was, in that case,
there was no genuine issue of material fact as to contractual due process and fundamental fairness
concerns, not that there is no independent cause of action for “failing to provide basic fairness” in
connection with a university disciplinary proceeding. Id. at 42.
In contrast, the order in Brandeis, which was on a motion to dismiss, held that Doe plausibly
alleged that the university discipline was fundamentally unfair. Justice Saylor ruled that Doe’s
complaint supports a finding that a breach for an inadequately trained hearing panel based upon a
guarantee in the policies violates “fundamental fairness” and “due process.” Justice Saylor compares
the substantive and procedural due process rights in criminal proceedings as analogous to the rights
that colleges and universities need to afford students. Brandeis, supra.
Similarly, the substantive and procedural unfairness that plagued the college proceedings in the
instant case, discussed above in § III(C), plausibly supports a claim that Defendant violated John’s
rights based on fundamental fairness.
IX. COUNT X STATES A CLAIM FOR DECLARATORY JUDGMENT.
Plaintiff has sufficiently alleged numerous plausible violations of his legal rights and breaches
of Defendant’s obligations. Since a relationship between the parties will still exist after the conclusion
of these legal proceedings, Plaintiff respectfully requests declaratory judgment.
CONCLUSION
The role of the court at this stage of the proceedings is merely to determine whether the
plaintiff's factual allegations are sufficient to allow the case to proceed. At this stage, the court is
compelled to assume the truth of the plaintiff's factual allegations and draw all reasonable inferences in
his favor. To survive the motion to dismiss, the complaint must contain "enough facts to state a
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claim to relief that is plausible on its face." Twombly, supra at 570. A claim is facially plausible
"when the plaintiff pleads factual content that allows the court to draw the reasonable inference that
the defendant is liable for the misconduct alleged." Iqbal, supra at 678. In determining whether this
standard is met, the Court must both accept all factual allegations in the complaint as true and
construe them in the light most favorable to the plaintiff. Twombly, supra at 678-79. At this stage,
“the court must determine whether the factual allegations are sufficient to support ‘the reasonable
inference that the defendant is liable for the misconduct alleged.’” Garcia-Catalan, supra, at 103
(quoting Haley v. City of Boston, 657 F.3d 39, 46 (1st Cir. 2011)). Respectfully, the Court should deny
Defendant’s Motion to Dismiss and should enter judgment in favor of the Plaintiff.
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